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&��)RU�OLQHU�DQG�IOXWLQJ�LUUHVSHFWLYH�RI�JUDPPDJH
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UHVSHFWLYHO\�ZKHUH�WKH�EX\HU�KDV�VWLSXODWHG�IRU�D�PD[LPXP�RU�PLQLPXP�ZHLJKW�ZLWKRXW�DQ\

PDUJLQ�IRU�H[FHVV�RU�VKRUWDJH�

���48$17,7<��&/$,06

&ODLPV�DULVLQJ�IURP�WKH�VHOOHU�GHOLYHULQJ�WR�WKH�EX\HU�D�TXDQWLW\�RI�JRRGV�OHVV�RU�PRUH�WKDQ�KH

FRQWUDFWHG�IRU�PXVW�EH�QRWLILHG�E\�WKH�EX\HU�WR�WKH�VHOOHU�ZLWKLQ�VHYHQ�����GD\V�RI�WKH�EX\HU

UHFHLYLQJ�DQ\�GRFXPHQW�VWDWLQJ�RU�FHUWLI\LQJ�WKH�ZHLJKW�RI�WKH�JRRGV�GHOLYHUHG�

,Q�WKH�HYHQW�RI�DQ\�VKRUWDJH�GHHPHG�WR�KDYH�RFFXUUHG�LQ�WUDQVLW��WKH�EX\HU�VKDOO�RQ�UHFHLSW

RI�WKH�JRRGV��LQ�WKH�LQWHUHVWV�RI�WKH�WZR�FRQWUDFWLQJ�SDUWLHV��GXO\�QRWLI\�WKH�FDUULHU�
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�D��,QWHUSUHWDWLRQ�RI�WHUPV

'HOLYHU\�PHDQV�WKH�WRWDO�DPRXQW�RI�JRRGV�FRYHUHG�E\�RQH�FRQWUDFW�DQG�GHOLYHUHG�DW�RQH�WLPH�

/RW�PHDQV�RQH�RU�PRUH�XQLWV�RI�SDSHU�RU�SDSHUERDUG�RI�D�VLQJOH�NLQG�DQG�RI�VSHFLILHG

FKDUDFWHULVWLFV��PDGH�E\�RQH�DQG�WKH�VDPH�PLOO�DQG�GHOLYHUHG�DW�RQH�WLPH�

8QLW�PHDQV�D�UHHO��EDOH��SDOOHW��SDUFHO�RU�RWKHU�WUDQVSRUWDWLRQ�SDFNDJH�

*UDPPDJH�PHDQV�WKH�ZHLJKW�LQ�JUDPV�SHU�VTXDUH�PHWUH�RI�SDSHU�RU�SDSHUERDUG�

2UGHUHG�JUDPPDJH�PHDQV�WKH�JUDPPDJH�VSHFLILHG�LQ�WKH�FRQWUDFW�

$FWXDO�JUDPPDJH�RI�D�ORW�RI�SDSHU�RU�SDSHUERDUG�LV�WKH�DULWKPHWLF�PHDQ�RI�WKH�JUDPPDJH�DV

GHWHUPLQHG�E\�VDPSOLQJ�DQG�WHVWLQJ�WKH�ORW�DFFRUGLQJ�WR�6&$1�3������DQG�6&$1�3�����

UHVSHFWLYHO\�RU�VXFK�RWKHU�6&$1�PHWKRGV��DV�PD\�EH�DGRSWHG�LQ�WKHLU�SODFH��)RU�QHZVSULQW�

PHFKDQLFDO�SULQWLQJV��PDJD]LQH�SDSHU��OLQHU�DQG�IOXWLQJ�WKH�DFWXDO�JUDPPDJH��KRZHYHU��VKDOO

UHIHU�WR�WKH�PRLVWXUH�FRQWHQW�RI�WKHVH�SURGXFWV�DW�WKH�WLPH�RI�PDQXIDFWXUH�

1RPLQDO�ZHLJKW�IRU�D�GHOLYHU\�RI�VKHHWV�PHDQV�WKH�GHOLYHUHG�QXPEHU�RI�VKHHWV�[�WKHLU�FRQWUDFWHG

DUHD�[�WKH�FRQWUDFWHG�JUDPPDJH�
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����WKH�WHVW�YDOXHV�IRU�LQGLYLGXDO�XQLWV�LQ�UHODWLRQ�WR�WKH�RUGHUHG�JUDPPDJH�VWD\�ZLWKLQ�WKH

WROHUDQFHV�JLYHQ�EHORZ�LQ�WKH�WDEOHV�IRU�RQH�WRQ�
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$�GHOLYHU\�RI�SDSHU�RU�SDSHUERDUG�VKDOO�EH�GHHPHG�WR�KDYH�EHHQ�FRPSOHWHG�LQ�DFFRUGDQFH�ZLWK

WKH�FRQWUDFW�LI�WKH�GHOLYHUHG�VL]HV��LQ�WKH�FDVH�RI�VKHHWV��WKH�ZLGWK�DQG�OHQJWK�DQG�LQ�WKH�FDVH�RI

UHHOV��WKH�ZLGWK��GLIIHUV�IURP�WKH�FRQWUDFWHG�VL]HV�E\�QR�PRUH�WKDQ�VWLSXODWHG�EHORZ�
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0LQLPXP�����RI�WKH�PHDVXUHPHQWV�PXVW�EH�ZLWKLQ�WKHVH�WROHUDQFHV�
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�D��,W�VKDOO�EH�WKH�UHVSRQVLELOLW\�RI�WKH�EX\HU�WR�FKHFN�WKH�TXDOLW\�RI�GHOLYHUHG�JRRGV�EHIRUH�WKHLU

SURFHVVLQJ��,I�WKH�TXDOLW\�LV�QRW�LQ�DFFRUGDQFH�ZLWK�WKH�TXDOLW\�FRQWUDFWHG�IRU�RU�LI�WKH�EX\HU�KDV

UHDVRQ�WR�EHOLHYH�WKDW�WKH�TXDOLW\�RI�WKH�JRRGV�LV�VXFK�DV�WR�JLYH�ULVH�WR�GLIILFXOWLHV�LQ�SURFHVVLQJ�

WKHQ�WKH�EX\HU�VKDOO�QRW�DOORZ�SURFHVVLQJ�WR�FRPPHQFH�XQOHVV�KH�KDV�UHFHLYHG�SHUPLVVLRQ�WR�GR

VR�IURP�WKH�VHOOHU�LQ�ZULWLQJ�RU�E\�WHOH�FRPPXQLFDWLRQ�

,I�WKH�EX\HU�VKRXOG�GLVFRYHU�D�GHIHFW�LQ�WKH�JRRGV�GXULQJ�SURFHVVLQJ�KH�VKDOO�LPPHGLDWHO\

JLYH�QRWLFH�RI�VXFK�GHIHFW�E\�WHOH�FRPPXQLFDWLRQ�WR�WKH�VHOOHU�

�E��$�FODLP�IRU�D�GHIHFW�LQ�TXDOLW\�WKDW�LV�RI�VXFK�D�QDWXUH��WKDW�LW�FDQ�EH�DVFHUWDLQHG�IURP�WKH

VHOOHUV�GRFXPHQWV�RU�IURP�D�VDPSOH�SURYLGHG�E\�WKH�VHOOHU��PXVW�EH�PDGH�E\�WKH�EX\HU�ZLWKLQ

VHYHQ�����GD\V�RI�UHFHLSW�RI�WKH�GRFXPHQWV�RU�WKH�VDPSOH�E\�WKH�EX\HU�

&ODLPV�LQ�UHVSHFW�RI�RWKHU�GHIHFWV�RI�TXDOLW\�VKDOO�EH�PDGH�E\�WKH�EX\HU�

����LPPHGLDWHO\��LI�WKH�GHIHFW�FDQ�EH�DVFHUWDLQHG�XSRQ�YLVXDO�LQVSHFWLRQ�RI�WKH�JRRGV�RU�WKHLU

SDFNLQJ�

����DV�VRRQ�DV�WKH�GHIHFW�LV�GLVFRYHUHG��EXW�DW�WKH�ODWHVW�ZLWKLQ�WKLUW\������GD\V�LQ�WKH�HYHQW�RI�WKH

GHIHFW�UHODWLQJ�WR�JUDPPDJH��VL]H��FRORXU��FOHDQQHVV��VWUHQJWK�RU�RWKHU�UHDVRQ�WKDW�FDQ�EH

GHWHUPLQHG�WKURXJK�WKH�WDNLQJ�RI�VDPSOHV�DQG

����DV�VRRQ�DV�WKH�GHIHFW�LV�GLVFRYHUHG��EXW�DW�WKH�ODWHVW�ZLWKLQ�WKUHH�����PRQWKV�LQ�WKH�HYHQW�WKDW�LW

KDV�QRW�EHHQ�SRVVLEOH�WR�ILQG�WKH�GHIHFW�WKURXJK�YLVXDO�LQVSHFWLRQ�RU�WR�GHWHUPLQH�LW�WKURXJK�WKH

WDNLQJ�RI�VDPSOHV�

$OO�SHULRGV�RI�WLPH�VKDOO�EH�FDOFXODWHG�IURP�WKH�WLPH�WKH�JRRGV�DUH�GLVFKDUJHG�DW�WKH�SODFH�RI

GHVWLQDWLRQ�

�F��:KHQ�JLYLQJ�QRWLFH�RI�FODLP�WKH�EX\HU�PXVW�LGHQWLI\�WKH�JRRGV�FOHDUO\�DQG�VWDWH�IXOO\�WKH�IDFWV

RQ�ZKLFK�KLV�FODLP�LV�EDVHG�DQG�KH�VKDOO�VHQG�WR�WKH�VHOOHU��WKHQ�RU�DV�VRRQ�DV�SRVVLEOH�WKHUHDIWHU�

DQ\�GRFXPHQWV�WKDW�VXSSRUW�KLV�FODLP��8QWLO�WKH�GLVSXWH�UHODWLQJ�WR�WKH�FODLP�KDV�EHHQ�UHVROYHG�

WKH�EX\HU�VKDOO�DFFHSW�DQG�FDUHIXOO\�ZDUHKRXVH�WKH�JRRGV�DQG�LQVXUH�WKHP�IRU�KLV�LQWHUHVW�DQG

DOVR�IRU�WKH�LQWHUHVW�RI�WKH�VHOOHU�WR�WKHLU�IXOO�YDOXH�LQFOXGLQJ�FRVWV�RI�WUDQVLW�DQG�RI�ZDUHKRXVLQJ
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DQG�VKDOO�GXO\�JLYH�QRWLFH�RI�FODLP�WR�WKH�FDUULHU�ZLWKLQ�VXFK�SHULRG�DV�PD\�EH�SURYLGHG�E\�WKH

FRQWUDFW�RI�FDUULDJH�VKRXOG�WKHUH�EH�DQ\�HYLGHQFH�RI�GDPDJH�LQ�WUDQVLW�

�G��,I�WKH�EX\HU�KDV�JLYHQ�QRWLFH�RI�FODLP�DV�UHTXLUHG�DERYH�DQG�WKH�SDUWLHV�DUH�XQDEOH�WR�UHDFK

DJUHHPHQW�RQ�VHWWOHPHQW�RI�WKH�FODLP��WKH�GLVSXWH�VKDOO�EH�UHIHUUHG�WR�DUELWUDWLRQ��$W�OHDVW�QLQHW\

SHU�FHQW�������RI�WKH�JRRGV�LQ�GLVSXWH�VKDOO�WKHQ�EH�PDGH�DYDLODEOH�WR�WKH�VHOOHU�XQXVHG�DQG�QRW

XQGXO\�WDPSHUHG�ZLWK�VR�WKDW�VDPSOHV�PD\�EH�WDNHQ�IRU�WKH�SXUSRVH�RI�WKH�DUELWUDWLRQ�LUUHVSHFWLYH

RI�GHPDQGV�PDGH�E\�WKH�EX\HU��,I�WKH�EX\HU�KDV�UHMHFWHG�WKH�JRRGV��DQ\�FODLP�RI�KLV�UHODWLQJ�WR

WKH�JRRGV�PD\�EH�XSKHOG�RQO\�DV�ORQJ�DV�WKH�DERYH�PHQWLRQHG�SURSRUWLRQ�RI�WKH�JRRGV�UHPDLQV

XQXVHG�DQG�KDV�QRW�EHHQ�WDPSHUHG�ZLWK�

�H��,I�D�GHOLYHUHG�ORW�RU�SDUW�WKHUHRI�LV�QRW�ZLWKLQ�WKH�DSSURSULDWH�WROHUDQFH�VWDWHG�LQ�FODXVH���RU���

RU�LV�QRW�UHDVRQDEO\�FRPSDUDEOH�LQ�TXDOLW\�WR�D�VDPSOH�SURYLGHG�E\�WKH�VHOOHU�RU�WR�WKH�VHOOHU©V

VSHFLILFDWLRQ��WKH�DUELWUDWRUV�PD\�DZDUG�UHMHFWLRQ�RI�WKH�ORW�LI�DOO�RI�LW�LV�IDXOW\��RU�LI�RQO\�SDUW�RI�LW

LV�IDXOW\�WKH\�PD\�DZDUG�UHMHFWLRQ�RI�WKDW�SDUW�SURYLGHG�ZKDW�UHPDLQV�FDQ�EH�XVHG�E\�WKH�EX\HU�

5HMHFWLRQ�PD\�QRW�EH�DZDUGHG�E\�WKH�DUELWUDWRUV�IRU�D�IDXOW\�ORW�RU�SDUW�RI�D�ORW�WKDW�LV�XVDEOH�E\

WKH�EX\HU�IRU�KLV�QRUPDO�EXVLQHVV�SXUSRVHV�GHVSLWH�WKH�IDXOW�RU�GHIHFW��)RU�VXFK�ORWV�RU�SDUWV�RI

ORWV�WKH�DUELWUDWRUV�VKDOO�DZDUG�D�UHGXFWLRQ�RI�WKH�FRQWUDFW�SULFH��7KH�VHOOHU�KDV��KRZHYHU��WKH

RSWLRQ�RI�FODLPLQJ�UHMHFWLRQ�RI�VXFK�IDXOW\�ORW�RU�SDUW�LQVWHDG�RI�D�UHGXFWLRQ�RI�WKH�SULFH�

�I��,I�WKH�DUELWUDWRUV�RUGHU�VDPSOHV�WR�EH�WDNHQ��VDPSOHV�VKDOO�EH�WDNHQ�DQG�WHVWHG�LQ�DFFRUGDQFH

ZLWK�RIILFLDOO\�UHFRJQL]HG�VWDQGDUGL]HG�SURFHGXUHV��7KH�VHOOHU�VKDOO�KDYH�WKH�ULJKW�WR�EH

UHSUHVHQWHG�DW�WKH�VDPSOLQJ�

�J��,I�LQ�WKH�FDVH�RI�WZR�RU�PRUH�VXFFHVVLYH�GHOLYHULHV�RI�WKH�VDPH�W\SH�RI�SDSHU�RU�SDSHUERDUG�

WKH�DUELWUDWRUV�JLYH�WKH�EX\HU�WKH�ULJKW�WR�FDQFHO�WKH�FRQWUDFW�IXOO\�RU�LQ�SDUW�RU�DZDUG�D�UHGXFWLRQ

E\�WZHQW\�SHU�FHQW�������RU�PRUH�RI�WKH�LQYRLFH�SULFH��WKH�EX\HU�VKDOO�KDYH�WKH�ULJKW�WR�FDQFHO�WKH

FRQWUDFW�LQ�UHVSHFW�RI�XQGHOLYHUHG�TXDQWLWLHV��,I�PRUH�WKDQ�RQH�W\SH�RI�SDSHU�RU�SDSHUERDUG�LV

FRYHUHG�E\�WKH�FRQWUDFW��VXFK�ULJKW�RI�FDQFHOODWLRQ�VKDOO�DSSO\�WR�XQGHOLYHUHG�TXDQWLWLHV�RI�WKH

W\SH�FRYHUHG�E\�WKH�DZDUG�
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�D��)DLOXUH�E\�WKH�EX\HU�WR�SD\�IRU�WKH�JRRGV�ZLWKLQ�WKH�WLPH�SD\PHQW�LV�GXH�XQGHU�WKH�FRQWUDFW

VKDOO�HQWLWOH�WKH�VHOOHU�WR�UHFHLYH�LQWHUHVW�RQ�WKH�VXP�RXWVWDQGLQJ�DW�WKH�UDWH�RI���SHU�FHQW�XQLWV

DERYH�WKH�EDQN�UDWH�RU�PLQLPXP�OHQGLQJ�UDWH�RIILFLDOO\�RU�JHQHUDOO\�DSSOLHG�LQ�WKH�FRXQWU\�RI�WKH

EX\HU�IURP�WLPH�WR�WLPH�ZKLOH�VXFK�SD\PHQW�UHPDLQV�RXWVWDQGLQJ�

:KHQ�WKH�SULFH�LV�SD\DEOH�LQ�D�FXUUHQF\�RWKHU�WKDQ�WKDW�RI�WKH�VHOOHU©V�FRXQWU\��WKH�VHOOHU�LV

DOVR�HQWLWOHG�WR�FRPSHQVDWLRQ�LI�WKH�UDWH�RI�H[FKDQJH�LV�OHVV�IDYRXUDEOH�WR�KLP�RQ�WKH�GD\�RI

GHOD\HG�SD\PHQW�WKDQ�LW�ZDV�RQ�WKH�GD\�ZKHQ�SD\PHQW�ZDV�GXH�

�E��,I�WKH�EX\HU�LV�LQ�GHIDXOW�RI�SD\PHQW�DQG�WKH�GHOD\�LV�QRW�DWWULEXWDEOH�WR�HUURUV�E\�WKH

WUDQVIHUULQJ�EDQNV��WKH�VHOOHU�KDV�WKH�ULJKW�WR�FDQFHO�WKH�FRQWUDFW�ZLWK�HIIHFW�IRXUWHHQ������GD\V

DIWHU�JLYLQJ�QRWLFH�LI�WKH�SD\PHQW�KDV�VWLOO�QRW�UHDFKHG�KLP��,Q�WKH�FDVH�RI�LQVWDOPHQW�FRQWUDFWV

VXFK�FDQFHOODWLRQ�DSSOLHV�WR�WKH�EDODQFH�RI�WKH�FRQWUDFW�LQFOXGLQJ�RU�QRW�LQFOXGLQJ��DV�WKH�VHOOHU�VR

HOHFWV��WKH�VKLSPHQW�IRU�ZKLFK�WKH�EX\HU�LV�LQ�GHIDXOW�RI�SD\PHQW�
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�F��'HOLYHUHG�SDSHU�RU�SDSHUERDUG�VKDOO�¤�WR�WKH�H[WHQW�SHUPLWWHG�E\�WKH�ODZ�RI�WKH�EX\HU©V

FRXQWU\�¤�UHPDLQ�WKH�SURSHUW\�RI�WKH�VHOOHU�XQWLO�WKH�ZKROH�VXP�SD\DEOH�XQGHU�WKH�FRQWUDFW�LV

SDLG��7KH�RZQHUVKLS�RI�WKH�SDSHU�RU�SDSHUERDUG�LQFOXGHV�WKH�ULJKW�WR�WKH�JRRGV�DV�GHOLYHUHG�RU

FRQYHUWHG�DQG�WKH�ULJKW�WR�WKH�UHFHLYDEOHV�DQG�WKH�PRQH\�ZKLFK�WKH�EX\HU�PD\�KDYH�DFTXLUHG

IURP�GLVSRVLQJ�RI�WKH�JRRGV�RU�SURGXFWV�PDGH�WKHUHRI��0RQH\�VR�UHFHLYHG�LQ�SD\PHQW�PXVW�EH

NHSW�RQ�D�VHSDUDWH�DFFRXQW�E\�WKH�EX\HU�

�G��6KRXOG�WKH�EX\HU�EH�LQ�GHIDXOW�LQ�PDNLQJ�D�SD\PHQW�GXH�XQGHU�WKH�FRQWUDFW��WKH�VHOOHU�VKDOO

KDYH�WKH�ULJKW�XSRQ�JLYLQJ�QRWLFH�WR�WKH�EX\HU�LQ�ZULWLQJ�WR�ZLWKKROG�GHOLYHULHV�GXH�WR�WKH�EX\HU

XQGHU�WKH�SDUWLFXODU�FRQWUDFW�DQG�XQGHU�DOO�RWKHU�FRQWUDFWV�PDGH�EHWZHHQ�WKHP�XQWLO�VXFK

SD\PHQW�LV�UHFHLYHG�E\�WKH�VHOOHU�

�H��6KRXOG�WKH�EX\HU�RU�WKH�VHOOHU�EHFRPH�LQVROYHQW�RU�JR�LQWR�OLTXLGDWLRQ�RU�KDYH�D�UHFHLYHU

DSSRLQWHG�RU�RWKHUZLVH�EH�IRXQG�WR�EH�LQ�VXFK�D�ILQDQFLDO�SRVLWLRQ�WKDW�LW�PD\�UHDVRQDEO\�EH

DVVXPHG�WKDW�KH�ZLOO�QRW�EH�DEOH�WR�IXOILO�KLV�REOLJDWLRQV��WKH�RWKHU�SDUW\�VKDOO�KDYH�WKH�ULJKW�WR

FDQFHO�WKH�FRQWUDFW�LI�WKH�ILUVW�SDUW\�KDV�QRW�ZLWKLQ�WHQ������GD\V�DIWHU�JLYHQ�QRWLFH�IXUQLVKHG�D

VDWLVIDFWRU\�JXDUDQWHH�IRU�KLV�IXOILOPHQW�RI�WKH�FRQWUDFW�

���/,0,7$7,21�2)�'$0$*(6

�D��,I�GXH�WR�D�GHIHFW�RI�TXDOLW\�RU�GHOLYHU\�RI�D�TXDQWLW\�OHVV�WKDQ�WKH�VHOOHU�FRQWUDFWHG�WR�GHOLYHU�

WKH�VHOOHU�DFFHSWV�WKDW�WKH�EX\HU�UHMHFWV�WKH�JRRGV�GHOLYHUHG��RU�UHMHFWLRQ�LV�DZDUGHG�E\

DUELWUDWRUV��WKH�VHOOHU�VKDOO�ZLWKRXW�GHOD\�UHSODFH�WKH�GHIHFWLYH�JRRGV�RU�PDNH�JRRG�WKH�VKRUW

GHOLYHU\��DQG�WKH�VHOOHU�VKDOO�UHLPEXUVH�DQ\�DGGLWLRQDO�H[SHQVHV�LQFXUUHG�E\�WKH�EX\HU�IRU

KDQGOLQJ��VWRULQJ�DQG�LQVXULQJ�WKH�GHIHFWLYH�JRRGV�EXW�VKDOO�QRW�RWKHUZLVH�EH�OLDEOH�WR�WKH�EX\HU

IRU�FRPSHQVDWLRQ�RU�GDPDJHV�RI�DQ\�NLQG�ZKDWVRHYHU�EHFDXVH�RI�WKH�GHIHFW�RU�VKRUW�GHOLYHU\�

:KHUH�WKHUH�LV�D�GHIHFW�RI�TXDOLW\�WKDW�GRHV�QRW�UHVXOW�LQ�UHMHFWLRQ�RI�WKH�JRRGV��WKH�EX\HU

VKDOO�SD\�WKH�UHGXFHG�YDOXH�RI�WKH�IDXOW\�JRRGV�DQG�VKDOO�QRW�EH�HQWLWOHG�WR�UHFRYHU�RWKHU

FRPSHQVDWLRQ�RU�GDPDJHV��6KRXOG�D�ODFN�LQ�TXDQWLW\�EH�DFFHSWDEOH�WR�WKH�EX\HU�RU�FRQVWLWXWH�QR

UHDO�UHDVRQ�IRU�UHMHFWLRQ��SD\PHQW�VKDOO�EH�PDGH�RQO\�IRU�WKH�H[DFW�TXDQWLW\�GHOLYHUHG�

:KHUH�WKH�VHOOHU�KDV�JLYHQ�DQ�H[SUHVV�ZDUUDQW\�UHJDUGLQJ�VSHFLILF�SURSHUWLHV�RI�WKH�JRRGV

IRU�D�SDUWLFXODU�SXUSRVH�IRU�ZKLFK�WKH�JRRGV�KDV�EHHQ�ERXJKW��WKLV�SXUSRVH�KDYLQJ�EHHQ�PDGH

NQRZQ�WR�WKH�VHOOHU�E\�WKH�EX\HU��WKH�PHDVXUH�RI�GDPDJHV�IRU�EUHDFK�RI�ZDUUDQW\�VKDOO�EH�WKRVH

SURYLGHG�E\�VXEFODXVH��E��RI�WKLV�FODXVH�

�E��:KHQ�HLWKHU�SDUW\�LV�OLDEOH�IRU�GDPDJHV�WR�WKH�RWKHU��WKHVH�VKDOO�QRW�H[FHHG�WKH�ORVV��ZKLFK�WKH

SDUW\�LQ�IDXOW�FRXOG�UHDVRQDEO\�KDYH�IRUHVHHQ�DW�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�QRU

LQFOXGH�FRQVHTXHQWLDO�GDPDJHV��'DPDJHV�VKDOO�LQ�QR�FDVH�H[FHHG�WKH�LQYRLFHG�YDOXH�RI�WKH

GHOLYHU\�FRQFHUQHG�

�F��,I�RQH�SDUW\�DOOHJHV�D�EUHDFK�RI�FRQWUDFW�E\�WKH�RWKHU�SDUW\��KH�PXVW�WDNH�DOO�QHFHVVDU\

PHDVXUHV�WR�PLWLJDWH�WKH�ORVV�UHVXOWLQJ�IURP�WKH�EUHDFK��SURYLGHG�WKDW�DQG�LQ�VR�IDU�DV�KH�FDQ�GR

VR�ZLWKRXW�XQUHDVRQDEOH�LQFRQYHQLHQFH�RU�FRVW��,I�KH�IDLOV�WR�WDNH�VXFK�PHDVXUHV��WKH�SDUW\�LQ

EUHDFK�PD\�FODLP�D�UHGXFWLRQ�LQ�WKH�GDPDJHV�

����*5281'6�2)�',6&+$5*(�)520�/,$%,/,7<��)25&(�0$-(85(�
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�D��7KH�IROORZLQJ�VKDOO�EH�FRQVLGHUHG�DV�JURXQGV�RI�GLVFKDUJH�IURP�OLDELOLW\�LI�WKH\�RFFXU�DIWHU

WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�¤�RU�ZKHQ�WKH\�KDYH�RFFXUUHG�EHIRUH�WKDW�WLPH��LI�WKHLU�HIIHFWV�ZHUH

QRW�FOHDUO\�IRUHVHHDEOH�EHIRUH�WKH�FRQFOXVLRQ�¤�DQG�WKH\�SUHYHQW��KLQGHU�RU�GHOD\�WKH�SURGXFWLRQ

LQ�ZKLFK�WKH�EX\HU��RU�LI�WKH�EX\HU�LV�D�ZKROHVDOH�GHDOHU�KLV�FXVWRPHU�SURYLGHG�QDPHG�LQ�WKH

FRQWUDFW��LQWHQGV�WR�XVH�WKH�JRRGV�RU�WKH�EX\HU©V�DFFHSWDQFH�RI�WKH�JRRGV�RU�WKH�VHOOHU©V

SURGXFWLRQ�RU�GHOLYHU\�E\�DJUHHG�PHDQV��YL]��

ZDU��ZDU�ULVN��LQVXUUHFWLRQ��EORFNDGH��UHTXLVLWLRQ��HPEDUJR��FDOOLQJ�XS�RI�SHUVRQQHO�IRU�PLOLWDU\

VHUYLFH��FXUUHQF\�UHVWULFWLRQV��H[SRUW�RU�LPSRUW�SURKLELWLRQV�RU�UHVWULFWLRQV��UHVWULFWLRQV�LQ�WKH�XVH

RI�SRZHU��ODERXU�FRQIOLFWV��JHQHUDO�VKRUWDJH�RI�ODERXU��WUDQVSRUW�DQG�PDWHULDOV��ZDWHU�VKRUWDJH�

ILUH��IORRG��VWRUP��REVWUXFWLRQ�RI�UDLOZD\V��REVWUXFWLRQ�RI�QDYLJDWLRQ�E\�LFH�DW�VHD�DW�SRUW�RI

VKLSPHQW��ORVV�RU�GHWHQWLRQ�DW�VHD��QRQ�GHOLYHU\��IDXOW\�RU�GHOD\HG�GHOLYHU\�E\�WKH�VHOOHU©V

VXSSOLHUV�RI�UDZ�PDWHULDO�DQG�RWKHU�FRPPRGLWLHV�IRU�LQGXVWULDO�SURGXFWLRQ�DQG�DQ\�RWKHU

FLUFXPVWDQFHV�EH\RXQG�WKH�FRQWURO�RI�WKH�SDUWLHV�

�E��7KH�EX\HU�RU�WKH�VHOOHU��DV�WKH�FDVH�PD\�EH��PD\�VXVSHQG�SHUIRUPDQFH�XQGHU�WKLV�FRQWUDFW�RQ

WKH�JURXQGV�RI�GLVFKDUJH�IURP�OLDELOLW\��QHLWKHU�SDUW\�EHLQJ�UHVSRQVLEOH�WR�WKH�RWKHU�SDUW\�IRU�DQ\

GDPDJH�UHVXOWLQJ�IURP�VXFK�VXVSHQVLRQ��*RRGV�UHOHDVHG�E\�WKH�VHOOHU�DQG�DOUHDG\�PDQXIDFWXUHG

RU�LQ�WKH�FRXUVH�RI�PDQXIDFWXUH�RU�LQ�WUDQVLW�IURP�WKH�VHOOHU©V�PLOOV�PXVW��KRZHYHU��DOZD\V�EH

DFFHSWHG�E\�WKH�EX\HU�

�F��,Q�WKH�HYHQW�RI�VXVSHQVLRQ�RI�SHUIRUPDQFH�IRU�OHVV�WKDQ�WHQ������FRQVHFXWLYH�GD\V��GHOLYHULHV

VKDOO�EH�UHVXPHG�DV�VRRQ�DV�SUDFWLFDEOH�IRU�WKH�IXOO�FRQWUDFW�TXDQWLW\��:KHQ�VXFK�VXVSHQVLRQ�VKDOO

KDYH�FRQWLQXHG�IRU�D�SHULRG�RI�WHQ������FRQVHFXWLYH�GD\V�RU�PRUH��WKH�GHOLYHU\�RU�GHOLYHULHV

RPLWWHG�GXULQJ�WKH�SHULRG�RI�VXVSHQVLRQ�FDQ�EH�FDQFHOOHG�ZLWKRXW�OLDELOLW\�WR�HLWKHU�SDUW\��DQG

VXEVHTXHQW�GHOLYHULHV�VKDOO�EH�UHVXPHG�WKHUHDIWHU�DFFRUGLQJ�WR�FRQWUDFW�

�G��7KH�SDUW\�ZLVKLQJ�WR�FODLP�UHOLHI�E\�UHDVRQ�RI�DQ\�LI�WKH�VDLG�FLUFXPVWDQFHV�VKDOO�QRWLI\�WKH

RWKHU�SDUW\�LQ�ZULWLQJ��E\�WHOH[�RU�E\�FDEOH�ZLWKRXW�GHOD\�RQ�WKH�RFFXUUHQFH�RI�WKH�LQWHUYHQWLRQ

DQG�RQ�WKH�FHVVDWLRQ�WKHUHRI�DQG��DV�VRRQ�DV�SUDFWLFDEOH��QRWLI\�WKH�RWKHU�SDUW\�WR�ZKDW�H[WHQW�WKH

FODLP�ZLOO�QHFHVVLWDWH�D�VXVSHQVLRQ�

����,1&5($6('�&2676

6KRXOG�WKHUH�DIWHU�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�RFFXU�D�VXEVWDQWLDO�LQFUHDVH�RI�QRW�OHVV�WKDQ�WHQ

SHU�FHQW�������RI�WKH�WRWDO�FRVWV�IRU�WKH�SURGXFWLRQ�DQG�WUDQVSRUWDWLRQ�RI�WKH�JRRGV��WKH�VHOOHU

VKDOO�KDYH�WKH�ULJKW�WR�GHPDQG�D�UHQHJRWLDWLRQ�RI�WKH�SULFH�LQ�UHVSHFW�RI�TXDQWLWLHV�GXH�IRU

GHOLYHU\�WKLUW\������GD\V�DIWHU�QRWLFH�RI�UHQHJRWLDWLRQ�KDV�EHHQ�VHUYHG�LQ�RUGHU�WR�REWDLQ

UHLPEXUVHPHQW�IRU�KLV�LQFUHDVHG�FRVWV�DV�ORQJ�DV�WKHVH�FRQWLQXH��,I�DJUHHPHQW�FDQQRW�EH�UHDFKHG

ZLWKLQ�WKHVH�WKLUW\������GD\V��WKH�VHOOHU�PD\�FDQFHO�WKH�XQGHOLYHUHG�SDUW�RI�WKH�FRQWUDFWHG

TXDQWLW\�

����&/$,06

$OO�FODLPV�PXVW�EH�PDGH�LQ�ZULWLQJ��E\�WHOH[�RU�E\�FDEOH��&ODLPV�VKDOO�EH�PDGH�ZLWKLQ�WKLUW\�����

GD\V�RI�WKH�GLVFKDUJH�RI�WKH�JRRGV�DW�WKH�SODFH�RI�GHVWLQDWLRQ�H[FHSW�LQ�FODXVHV���DQG���DERYH

VWDWHG�FDVHV�DQG�FODLPV�IRU�SD\PHQW�RI�WKH�LQYRLFH��1RQ�DSSURYDO�RI�WKH�LQYRLFH�VKDOO�EH�PDLOHG

ZLWKLQ�WHQ������GD\V�LI�LWV�UHFHLSW�
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,I�WKH�EX\HU�GRHV�QRW�REVHUYH�WKH�SURYLVLRQV�DQG�WLPH�OLPLWV�VWLSXODWHG�LQ�FODXVHV���DQG��

DV�ZHOO�DV�DERYH�LQ�WKLV�FODXVH��WKH�FODLP�ZLOO�QRW�EH�HIIHFWLYH�DJDLQVW�WKH�VHOOHU�DQG�WKH�EX\HU�ZLOO

ORVH�DOO�ULJKW�WR�FRPSHQVDWLRQ�

7KH�EX\HU�VKDOO��LUUHVSHFWLYH�RI�ZKHWKHU�KH�KDV�ORGJHG�RU�LV�JRLQJ�WR�ORGJH�FODLPV��SD\�WKH

LQYRLFH�ZKHQ�GXH��)LQDO�DGMXVWPHQW�VKDOO�EH�PDGH�ZKHQ�DJUHHPHQW�LV�UHDFKHG�RU�WKH�GHFLVLRQ�RI

WKH�DUELWUDWRUV�LV�JLYHQ�

����'(/,9(5,(6

(DFK�GHOLYHU\�XQGHU�WKLV�FRQWUDFW�VKDOO�EH�FRQVLGHUHG�DV�D�VHSDUDWH�FRQWUDFW�DQG�GHIDXOW�RQ�RQH�RU

PRUH�GHOLYHULHV�VKDOO�QRW�LQYDOLGDWH�WKH�EDODQFH�RI�WKH�FRQWUDFW�H[FHSW�DV�KHUHLQ�RWKHUZLVH

SURYLGHG��7KH�SUHVHQW�FODXVH�GRHV�QRW��KRZHYHU��DIIHFW�WKH�DSSOLFDELOLW\�RI�WKH�FODXVH����DERYH�

����63(&,$/�3529,6,216

7KHVH�*HQHUDO�7UDGH�5XOHV�VKDOO�DSSO\�LQ�WKHLU�HQWLUHW\�XQOHVV�RWKHUZLVH�H[SUHVVO\�DJUHHG�XSRQ

LQ�ZULWLQJ�E\�WKH�VHOOHU�DQG�WKH�EX\HU�

����$33/,&$%/(�/$:

7KH�FRQWUDFW�DQG�WKH�OHJDO�UHODWLRQV�EHWZHHQ�WKH�EX\HU�DQG�WKH�VHOOHU�VKDOO�EH�JRYHUQHG�E\�WKH�ODZ

RI�WKH�FRXQWU\�RI�WKH�VHOOHU��H[FHSW�FRQFHUQLQJ�FODXVH����F��ZKHUH�WKH�ODZ�RI�WKH�FRXQWU\�RI�WKH

EX\HU�VKDOO�DSSO\�

����$5%,75$7,21

$OO�GLVSXWHV�DULVLQJ�LQ�FRQQHFWLRQ�ZLWK�WKH�SUHVHQW�FRQWUDFW�VKDOO�EH�ILQDOO\�VHWWOHG�XQGHU�WKH

5XOHV�RI�&RQFLOLDWLRQ�DQG�$UELWUDWLRQ�RI�WKH�,QWHUQDWLRQDO�&KDPEHU�RI�&RPPHUFH�E\�RQH�RU�PRUH

DUELWUDWRUV�DSSRLQWHG�LQ�DFFRUGDQFH�ZLWK�WKH�5XOHV�


